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Negotiating a New Business Lease — What You Need to Know

Below is an outline of the major issues for consideration by an intending landlord or tenant when
negotiating a new business lease. The chart over the page is a useful quick reference. As a general rule,
landlords prefer to have strong control and to minimise their liability. On the contrary, tenants prefer to
have flexibility but with the landlord taking on at least some liability.

Control and Flexibility

Length of the Term

Whether the tenant wants a long or short lease period will usually depend on the
needs of the business. A manufacturing operation, for example, would have a need for
alonger term of years than a retail operation.

Break Clauses
Break clauses in favour of the tenant give the tenant flexibility, allowing an exit from
the lease at pre-agreed times.

Selling (Assigning) and Subletting

Unless it is a very short lease, it is advisable for a tenant to have the ability to assign
(i.e. sell) the lease, though the landlord will need to retain the right to reject any new
tenant that is unsuitable or financially unsound. Subletting may or may not be
permitted depending on the level of control the landlord requires.

Security of Tenure

The default position in law is that all business leases have limited security of tenure
protection. Thus, unless the landlord has excluded the protection, then at the end of
the lease term the landlord can only require the tenant to vacate the premises by
obtaining a Court Order on one of a limited number of grounds. Landlords regularly,
though not always, exclude the security of tenure protection.

making life go your way

Liabilities

Rent

Rent is usually one of the first matters dealt with by the parties. It is a matter for
negotiation between the parties and will include issues such as whether there is to be
a rent-free period, e.g. for fitting out.

Additionally, some landlords will charge VAT on the rent (depending on their VAT
position).

Stamp duty will be payable if the net present value of the rent is greater than £150,000.
The net present value is the annual rent x no. of years adjusted for inflation.

Rent Reviews

If the lease contains rent reviews this could have a significant impact on a tenant’s
liabilities in the future. The tenant may seek to achieve fewer rent reviews e.g. every 5
years instead of every 3 years. No rent reviews at all is the ideal for the tenant, though
this is most unlikely except in short-term leases.

Repair and Decoration and Service Charges

Repair clauses can be very burdensome. It is advisable for landlords to consider
requiring a ‘full repairing insuring’ lease. Thus the tenant would be responsible for all
repairs, maintenance and insurance costs. If there are a number of tenants in the
building, then this would usually be achieved by the tenant paying a proportion of the
repair costs through a service charge.

The more burdensome the repair clause, the more necessary it is for the tenant to carry
out a survey to determine whether they are any structural defects in the building for
which the tenant will become liable to fix. Sometimes repair is limited to the internal
part of the premises being leased, which is an attractive proposition for a tenant as it
provides cash flow certainty to their business and may remove the need for a survey.

An additional consideration is how often the tenant will be required to decorate the
premises.

Legal Fees

The parties need to agree who will bear their legal fees. Each party may bear their own
fees, or it may be agreed that one party bears all of the fees. What is usual varies
according to market conditions.

Rent Deposit

Itis beneficial for a landlord to require the tenant to pay a rent deposit of anything from
3 to 6 months' rent. While a matter of negotiation between the parties, this is more
likely to be demanded of tenants who do not have strong finances.
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Landlord

LENGTH OF TERM
Do | have plans for the property in
the longer term e.g. redevelopment?

BREAK CLAUSE
Resist a break or make any break landlord-only.
Try to ensure any break is before any rent review date.

SELLING AND SUBLETTING
Do | want the tenant to be able to sell or sublet? If selling
is permitted, ensure usual restrictions are included.

SECURITY OF TENURE
Try to exclude this where possible.

RENT
How much should | charge to make
the lease profitable?
What repairs/maintenance will | need to
charge service charge for?
Shall I set a rent review, in light of the length
of the lease term?
Shall | ask the tenant to pay a rent deposit?

REPAIR AND DECORATION
Do | want the tenant to be responsible
for all repairs, maintenance and
insurance premiums?

What questions should | be asking?

LEGAL FEES

Who will pay?
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Tenant

LENGTH OF TERM
What are my business needs?
How long do | want to be tied to the property?

BREAK CLAUSE
(an | negotiate a tenant-only break at, for example, 5
yearly intervals? Try to ensure any break is after
any rent review date.

SELLING AND SUBLETTING
It is helpful to have the option to sell or sublet the
lease if the needs of your business change or if there is
a downturn in business.

SECURITY OF TENURE
Do | want the option to negotiate a
new lease at the end of the lease

RENT
How much can | afford?
Is there a service charge?
Will VAT and Stamp Duty be payable?
Is there a rent review and how often?
Is a rent deposit payable?

REPAIR AND DECORATION
What will I need to repair/decorate?
Should | commission a survey?

It is important to take independent legal advice before entering into any lease. Copyright 2010 Barr Ellison LLP Solicitors
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